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Institutional design and legal application of intellectual property infringement 
damages should be guided by the ability to achieve the goal of promoting innovation 
by intellectual property law. The primary function of intellectual property 
infringement damages should be how to effectively deter infringements, therefore, 
create and maintain a helthy environment for innovation. The main contents of the 
system of damages for infringement of intellectual property rights include the 
calculation methods of the amount of damages and their relationship, as well as the 
allocation of power in the calculation of damages. The determination of the amount of 
damages for infringement of intellectual property rights should be based on the proves 
provided by the parties, and supplemented by the discretion of the court. 
The actual loss of intellectual property infringement to the right owner is mainly 
a loss of profits. Whether an infringement of intellectual property rights leads to loss 
of profits requires proof of the right holder. In order to simplify the proving of causal 
relationship, we can infer the existence of a causal relationship by examining the 
existence of competitive relationship between the products provided by the parties. 
When there are other non-infringing alternatives in the market, the market share of the 
right holders should be examined. The choice of the benchmark for the calculation of 
the loss of profits in the right holder shall be subject to the principle of apportionment, 
with the exception of the entire market value rule. 
According to the nature of the damages, the loss of license fee can be seen as a 
form of damage of intellectual property infringement. There is an objective trend in 
the calculation of license fee, a reasonable license fee standard has been adopted by 
many countries and regions, that is, the use of hypocitial negotiation method to 
objectively estimate the value of the infringed intellectual property. In the 
comparative law, the Georgia-Pacific factors widely used in the US patent litigation 
could be used as reference. In other areas of intellectual property, the factors can also 
be appropriately adjusted according to their particularites. 
There are two models of accounting of infringing profits: the alternative method 
of calculation of the actual loss and the monetary relief that is independent of the 













above two modes and their relationship with the actual loss are not always the same. 
Therefore, the distribution of the burden of proof between the parties is essential to 
the applicability of the infringement. 
Statutory damage is essentially a fixed amount of compensation, but at present in 
China, it has been treated as a discretionary remedy. This report suggests to limit the 
application of statutory damage, the statutory damage should be recondidered as the 
minimum standard of compensation for the right holders. 
The payment of reasonable expenses is essentially a fee transfer system that is a 
procedural law and, where applicable, it is necessary to clarify its relationship with 
statutory compensation and to refine its application. 
The introduction of punitive damages in the field of intellectual property 
infringement has become a consensus in China. In fact, the treble damage rules in the 
United States intellectual property law in essence are punitive, but not punitive 
damages in common law. In the design of the system, it is necessary to clarify the 
relationship between punitive damages and other rules in damages and the conditions 
for the application of punitive damages, in particular mind state of malicious. 
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① 参见 2001 年 6 月 12 日最高人民法院副院长曹建明在全国法院知识产权审判工作会议上的讲话。 
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形成符合市场规律和满足权利保护要求的损害赔偿计算机制，使损害赔偿数额与知识产权的市场价值相契
































权损害赔偿额水平的高低需要一个合理的标准。据学者对 2006 年至 2008 年商标
侵权案件的统计，法院裁判的损害赔偿额平均值仅为商标权人所主张的损害赔偿
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2005 年 11 月 21 日最高人民法院副院长曹建明在全国法院知识产权审判工作座谈会上的讲话。 
② 有学者将我国的知识产权损害赔偿水平与美国进行比较，认为我国法院没有充分评估知识产权的应
有价值。参见李明德：《关于知识产权损害赔偿的几点思考》，载《知识产权》2016 年第 5 期。 
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